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Parti: Introduction 






1. The Pension Law Review Committee 

1.1 On 8 June 1992, the Secretary of State for Social Security announced that 
he was setting up a Pension Law Review Committee with the following 
terms of reference: 

To review the framework of law and regulation within 
which occupational pension schemes operate, taking 
into account the rights and interests of scheme 
members, pensioners and employers; to consider in 
particular the status and ownership of occupational 
pension funds and the accountability and roles of 
trustees, fund managers, auditors, and pension scheme 
advisers; and to make recommendations. 

1.2 The Secretary of State has asked the Committee to report within twelve 
months, and to report any recommendations for urgent action earlier than 
this if possible. 

1.3 The members of the Committee are hsted in Appendix 1 on page 41. 

2. The Consultation Process 

2.1 The Committee wishes to receive as wide a range of views as possible on the 
issues faUing within its remit. Individuals or organisations with an interest 
in the subject of occupational pensions are invited to put their ideas to the 
Committee in writing. 

2.2 The Committee has produced this consultation paper in order to help 
respondents to structure the evidence they put forward, and to enable the 
analysis of responses to be as systematic as possible. While the Committee 
would find it very helpful if respondents were to follow the format of the 
paper as closely as possible, it does not intend to exclude any relevant issues, 
and views should not be withheld simply because they do not fit into this 
structure. 

2.3 The Committee does not expect that every respondent wiU necessarily wish 
to address each of the issues it raises. Responses which concentrate on 
particular issues and questions will be as welcome as those which attempt 
to deal with all or most of the questions raised. 

2.4 The Committee will be concerned with the general principles underlying the 
regulation of pension schemes. It will consider the position of particular 
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schemes only to the extent that they provide lessons of general importance. 
The Committee is not able to look into the specific circumstances of 
individual scheme members.^ 

2.5 The Committee invites individuals and organisations to submit written 
evidence as soon as possible, and in any case not later than 15 December 
1992. The Committee may invite some of those who have submitted written 
evidence also to give oral evidence. Some oral evidence sessions wiQ be 
held in public. The Committee may wish to quote from or refer to the 
evidence submitted to it, but will respect the wishes of respondents who 
express a preference for their evidence to be kept confidential. 

2.6 Evidence should be sent to The Secretariat, Pension Law Review 
Committee, Vincent House, Vincent Square, London SWIP 2LS. 

2.7 Part II of this document contains a broad outline of the current occupational 
pensions system. It seeks to describe in general terms the main features of 
the system and to explain some of the commonly used terms. There is 
considerable variety in the way in which individual schemes are organised, 
and no attempt is made here to cover the full range of possible 

arrangements. 

2.8 Part III, starting on page 21, sets out the issues on which the Committee is 
seeking views. 



^ Throughout this document, the terms ‘members’ and ‘scheme members’ are used to 
mean members building up rights (active members), those no longer building up new rights 
but who have not yet taken a pension or a transfer value to another scheme (deferred 
members), and those receiving a pension from the scheme. 
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Part II: Background: The Current Pensions System 



3. Introduction 

3.1 Almost half the adult population of the United Kingdom are members or 
beneficiaries of non-state pension schemes. Over 11 million employees are 
members of occupational pension schemes, and five million are covered by 
personal pension plans. About six million people receive occupational 
pensions. The growth of coverage of occupational pension schemes is 
reflected in the growing importance of these pensions in the distribution of 
personal wealth. Although overall, people’s homes are the largest single 
form of personal wealth, the value of occupational pension rights was 
estimated in 1989 to be equal to about 70% of the wealth stored in housing. 
In 1988, the latest year for which figures are available, occupational pensions 
formed 23% of the gross income of all pensioner units (single people over 
state pension age and couples where the man is over 65), and 37% of the 
gross income for those 57% of pensioner units with any income from an 
occupational pension. 

3.2 Occupational pension schemes are the main form of private pension 
arrangement in the UK. The main purpose of occupational pension schemes 
is to provide income after retirement from work. Many schemes also 
provide lump sums on retirement and death, and benefits for a surviving 
spouse and other dependants, as well as providing for early retirement on 
the grounds of ill health or disability. 

3.3 There is no general statutory obligation for an employer to set up a scheme 
and, under the 1986 Social Security Act, membership of an employer’s 
pension scheme is normally voluntary and cannot usually be a condition of 
employment. 

3.4 When estabhshing a scheme, the employer chooses the structure and decides 
what benefits are payable. The employer will also decide the basis on which 
contributions are to be made to the scheme by both employer and 
employees. A few occupational schemes are operated on behalf of a 
number of employers in a particular industry, often where the industry 
consists of a large number of small employers and a fairly mobile workforce. 
These schemes are sometimes known as industry-wide schemes. 

3.5 Although pensions from occupational schemes are the most common type 
of private arrangement, many people choose to make provision for their 
retirement through personal pension schemes. For self-employed people, 
or for employees whose employer has chosen not to provide an occupational 
scheme, this may be the only way of providing non-state pension benefits, 
but people who are members or who are eligible to be members of an 
occupational scheme may also choose to take out a personal pension 
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instead. Personal pension schemes are set up by providers including 
insurance companies, friendly societies, unit trusts, banks and building 
societies. Although employers do not set up these schemes, and are not 
responsible for their administration, they sometimes contribute to them and 
may sponsor a group scheme for their employees. 

4. Sources of Pension Law 

4.1 Pension schemes, and the individual’s relationship with them, are governed 
by a number of different areas of law. These include: 

o trust law, which provides the underlying legal principles governing the 

establishment of pension schemes as trusts; 

o contract law, which governs the rights and duties of employer and 
employee, particularly in relation to unfunded pension entitlements; 

o tax law and Inland Revenue discretion, which provide and control the 
substantial tax reliefs available to pension schemes; 

o social security law, which regulates various aspects of the organisation 

and operation of pension schemes, including particularly the 
interaction between the state and occupational pension systems, the 
protection of individual members’ rights, and the provision of 
information to members; 

o employment law, which primarily regulates the relationship between 
employee and employer, but which in some respects also affects the 
relationship between scheme member and the pension scheme; 

o the Financial Services Act, which regulates the managers of 
investments forming part of the assets of occupational pension funds; 

o European Community law, which may affect any of the preceding 
areas, but the main impact of which has so far been on the need to 
remove all forms of direct and indirect sexual discrimination, and 
which is increasingly concerned with the management and investment 
of scheme funds. 

5. Relationship with the State Scheme 

5.1 The state pension scheme has two parts, both of which are paid for by 
national insurance contributions. A basic retirement pension is provided at 
a flat rate for all those who meet certain contribution conditions, with a 
reduced entitlement where these conditions have not been met for the 
required proportion of the individual’s working life. In addition, for 
employment since 1978, entitlement has accrued to the state eamings-related 
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pension scheme (SERFS) which provides an additional pension based on the 
individual’s earnings during working life. 

5.2 It is possible to ‘contract out’ of SERFS either through an occupational 
pension scheme, or through a personal pension- In a contracted-out 
occupational scheme, both employer and employee pay a lower rate of 
national insurance contributions. The difference between the normal and 
the lower rate of contributions is known as the contracted-out rebate. 

5.3 In exchange for the rebate, a contracted-out defined benefit scheme (see 
para 8.3) provides a benefit broadly equivalent to the pension the employee 
would have received from SERFS. This is called a guaranteed minimum 
pension (GMF). On retirement, the employee receives a basic state pension 
and an occupational pension. The GMF element of the occupational 
pension is offset from any SERFS entitlement. For employees in a defined 
contribution scheme (see para 8.2) there is no guarantee that the additional 
occupational pension received as a result of contracting out will be as great 
as any SERFS entitlement would have been, but special protection is given 
to the pension rights accruing from the investment of the contracted-out 
rebate, which are known as protected rights. At state pension age a 
notional GMF is calculated on the same basis as for a defined benefit 
scheme which is offset from any SERFS entitlement. 

5.4 In addition to the reduction in national insurance contributions, people who 
take out personal pensions as a means of contracting out and newly 
contracted-out schemes also receive an incentive of 2% of earnings on which 
contributions are payable, paid directly to the scheme by the Department of 
Social Security. This incentive will expire in its present form on 5 April 
1993. 

5.5 Occupational pension schemes are not required to contract out of SERFS, 
and many do not. In these contracted-in schemes, employer and employee 
pay the full rate of national insurance contributions and on retirement the 
employee receives a state basic and SERFS pension as well as an 
occupational pension. An individual may be a member of a contracted-out 
scheme, a contracted-in scheme or of no occupational scheme at all at 
different times during working life. 

6. Official Bodies Concerned with Pensions 

6.1 Responsibility for different aspects of occupational pension schemes is 
distributed among the following government departments and other bodies: 

o The Inland Revenue must approve pension schemes if they and the 
contributions made to them are to be eligible for tax relief. 
Responsibility for approving schemes and monitoring their continued 
fulfilment of the conditions of approval has been devolved to the 
Fension Schemes Office (formerly the Superannuation Funds Office). 
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The Pension Schemes Office is an executive office of the Inland 
Revenue. 

o Tlie Department of Social Security has primary responsibility for social 

security legislation regulating pension schemes, and for government 
policy relating to pensions. 

o The Occupational Pensions Board (OPB) was set up under the Social 
Security Act 1973 as an independent statutory body. Its primary 
functions are to ensure that schemes contracted-out of SEMS are 
sufficiently funded to provide the GMP paid instead of SERPS; that 
equal access to scheme membership is given to men and women; that 
the accrued rights of early leavers of occupational pension schemes 
are preserved; and to determine the conditions on which it will 
approve scheme modifications and winding-up. The OPB also 
administers the Register of Pension Schemes, which was established in 
1990 to record occupational pension schemes in order to help early 
leavers trace the organisation currently responsible for administering 
their accrued pension rights from former schemes. 

o The Treasury is the government department responsible the Financial 
Services Act (see below). 

o The Securities and Investments Board (SEB) has overall responsibility 
for the system of investor protection established under the Financial 
Services Act 1986. Detailed supervision is the responsibility of self- 
regulating organisations and other bodies to which it has given 
recognition. The investment management of funds of occupational 
pension schemes is the responsibility of the Investment Management 
Regulatory Organisation (IMRO), one of the self-regulating 
organisations approved by SIB. 

o The Pensions Ombudsman was established by the Social Security Act 
1990. He adjudicates on complaints of injustice due to 
maladministration by the trustees or managers of an occupational or 
personal pension scheme, or by the employer on a pension matter, 
and on disputes of fact or law between a scheme member or other 
authorised complainant and the trustees, managers or employer. 

7. Legal Requirements 

7.1 There are certain basic legal requirements which must be met in respect of 

any occupational pension scheme. The broad rules, which are subject to 

many qualifications, include the following: 

o there must be equal treatment between men and women as regards 
ehgibility for the scheme, rates of contributions and benefits, and 
circumstances in which benefits are paid (although what this means 
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in practice is uncertain following recent judgments by the European 
Court of Justice); 

o schemes must permit members to pay additional voluntary 
contributions (AVCs) to enable them to increase their rate of 
pension (within tax limits) (see paras 7.2 and 7.3 below); 

o members who leave the scheme or related employment must be 
given the right to transfer their pension or have it preserved (see 
paras 7.4 to 7.7 below); 

o schemes must supply some information automatically to members, 
including benefit statements and basic scheme details; and must make 
available other information on request, including scheme documents 
and the annual report; 

o the employer must give the employee a statement of the main terms 
of the contract of employment within 13 weeks of starting 
employment, which must include particulars of any terms and 
conditions relating to membership of pension schemes, and on entry 
into the scheme the employee is given the pension information 
required by the Pension Schemes Office. 

Additional Voluntary Contributions 

12 Occupational pension schemes are required to enable members to pay 
Additional Voluntary Contributions (AVCs) to increase their pensions or to 
provide benefits such as survivors’ and dependents’ pensions where the 
scheme does not otherwise make such provision. The member may choose 
to pay AVCs into the employer’s scheme, or may choose to enter into a free 
standing AVC with an authorised provider. 

7.3 Where AVCs are paid by an individual employee to increase pension 
entitlements, neither the aggregate contributions the employee makes to the 
occupational scheme and the AVCs, nor the aggregate benefit derived from 
the two sources, is permitted to exceed limits set by the Inland Revenue. 

Leaving a pension scheme 

lA Scheme members with over two years’ pensionable service who leave before 
normal retirement age have the statutory right to transfer their pension 
rights from an occupational scheme to another occupational pension scheme 
(subject to the agreement of the new scheme), or to a personal pension 
scheme, or to purchase an annuity from an insurance company. If not 
transferred, the benefits accrued on termination of employment are 
preserved until normal retirement age or death. 
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7.5 In a defined contribution scheme (see para 8.2), the fund which represents 
the member’s pension rights will usually continue to grow until retirement 
date, even though no further contributions are made to the member’s 
account in the scheme. In a defined benefit scheme (see para 8.3), the 
preserved rights must be revalued until the scheme’s normal pension age, 
though on the basis of the member’s pension entitlement at the time of 
departure. 

7.6 Transfer payments are made from one scheme to another, usually when a 
member changes employment, to enable the receiving scheme to give 
benefits in lieu of the benefit rights which had accrued in the transferring 
scheme. Schemes must calculate the pensions of those who leave the 
related employment before the scheme’s pension age using the same accrual 
rate as for those who remain, but based on earnings at the date of leaving. 
They must then increase the deferred pension under a formula prescribed 
by law. 

7.7 In a defined contribution scheme the transfer value is based on the assets 
of the fund allocated for the member’s benefit. In a defined benefit scheme 
the transfer value represents, in broad terms, the capitalised value of the 
member’s deferred pension. It is not necessarily the case that the transfer 
payment will buy benefits in the new scheme equivalent to those enjoyed in 
the old scheme. As a result, it is possible that a person whose working hfe 
is split between two or more schemes may receive a lower pension at 
retirement age than someone with identical earnings who stays with a single 
scheme throughout working life, even if the schemes are set up on the same 
basis. 

Freedom of contract and trust 

7.8 Subject to the rules set out in paragraphs 7.1 to 7.7, an employer is free to 
frame a scheme in almost any way. The employer has no obligation to 
create a separate fund for a scheme where Inland Revenue approval is not 
required or available, for example for schemes where the pensionable 
remuneration exceeds the statutory ceiling. In the case of a scheme set up 
under trust, present law allows the employer a wide measure of freedom in 
determining the content of the trust deed and scheme rules and the balance 
of power between the employer and the trustees. In particular, it is for the 
employer to determine the categories of employee eligible for scheme 
membership (so long as there is no illegal discrimination), the classes of 
beneficiary under the scheme, the contribution rates, the conditions of 
pension entitlement, the benefits to be provided and the circumstances in 
which benefits are forfeited or made subject to the exercise of discretion by 
the trustees. In addition, the employer may, by the terms of the trust deed, 
reserve the right: 

o to appoint and remove trustees, actuaries and other advisers; 
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o to appoint as sole trustee a trust company which is a wholly owned 
subsidiary of the employer; 

o to limit the powers and duties of trustees and their liability for breach 
of trust not amounting to wilful default; 
o to determine investment strategy; 

o to reduce or suspend contributions; 

o to approve benefit increases proposed by the trustees; 

o to reclaim or otherwise determine the use of a surplus; 

o to modify, close or wind up a scheme. 

Securing Inland Revenue approval 

7.9 As stated above, employers are free to establish pension schemes of any 
type, but if they wish to benefit from tax advantages there are restrictions 
on the characteristics of schemes permitted. These limits restrict the form 
of the scheme, the level of contributions that can be paid into it and the 
level of benefits that it can pay out. To satisfy Inland Revenue conditions 
employers must contribute to the scheme, though in certain circumstances 
they may have a limited ‘contribution holiday’ (see para 11.2). 

7. 10 Inland Revenue approval provides the pension scheme with exemption from 
all forms of taxation except income tax on trading profits, stamp duty and 
VAT. Pension payments (except lump sums within certain limits) are 
taxable as income to the pensioner. 

7.11 To obtain Inland Revenue approval, and qualify for tax advantages, private 
sector schemes are set up under irrevocable trust with the essential details 
of the scheme set out in the trust deed and rules. Public service schemes 
(see para 8.4) are set up under Acts of Parliament with scheme rules set out 
in regulations, and do not usually require Inland Revenue approval to obtain 
the tax advantages. 

7.12 Small self-administered schemes (SSASs) were created primarily for 
company controlling directors, because of the close relationship between the 
employer, the trustees and members of the schemes, often all being one and 
the same. SSASs are defined as schemes which usually have no more than 
twelve members and some or all of the assets must be invested other than 
in insurance policies. SSASs are subject to closer Inland Revenue scrutiny 
than other types of scheme including a requirement to have an approved 
trustee, known as a pensioneer trustee, who is widely involved with 
occupational pension schemes and has deahngs with the Pension Schemes 
Office, as a member of the trustee body. 

Approval to contract out 

7.13 To be contracted-out (see para 5.2) an employment must be covered by a 
certificate issued by the OPB. For a certificate to be issued and maintained, 
the main points on which the OPB needs to be satisfied are that: 
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o the statutory contracting-out requirements have been met; 

o for a defined benefit scheme (see para 8.2), there are sufficient 

scheme funds to secure GMPs and any other benefits afforded equal 
or higher priority on a winding-up; 

o for a defined contribution scheme (see para 8.3), that at least a 
prescribed minimum level of contributions has been paid to the 
scheme by the employer on a regular basis; 

o the accounts have been audited and the necessary contributions paid; 

o the trustees have established scheme bank accounts separate from 

those of the employer; 

o in the case of a defined benefit scheme (see para 8.3), the employer 
has at all times the name of the scheme actuary, to whom any events 
must be reported which would call into question the actuarial 
certificate; 

o investments made by the fund are within prescribed limits. 

8. Structure of Schemes 

8.1 Schemes may be defined contribution schemes, defined benefit schemes or 
hybrids having features of both types. 

Defined contribution schemes 

8.2 Defined contribution schemes (also known as money purchase schemes) do 
not specify in advance the pension that will be due on retirement, either as 
an amount or as a fraction of pensionable earnings. In these schemes, a 
specified percentage of the member’s earnings or a fixed sum per period is 
paid into the scheme. The money is invested, and the pension or annuity 
is calculated at pension age on the basis of the sum which has accrued, life 
expectancy and prevailing interest rates. 

Defined benefit schemes 

8.3 Defined benefit schemes (of which final salary schemes are the predominant 
form) usually base their pension calculation on a specified fraction of the 
member’s final salary or wages for each year of service. The definition of 
final salary used for this purpose is set out in the scheme rules, and is 
constrained by maxima set by the Inland Revenue. 

8.4 Pubhc service schemes (which include schemes for employees of national 
and local government, the National Health Service, the armed forces, the 
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police, fire services and teachers) are special defined benefit schemes 
established under Acts of Parliament with scheme rules set out in 
regulations. Benefits under some of these schemes are provided directly 
from public funds and are non-contributory; others are contributory. Some 
of these contributory schemes are set up as irrevocable trusts and funded on 
the same basis as private sector schemes, others are notionally funded. 

Hybrid schemes 

8.5 Some schemes are hybrid, having both defined benefit and defined 
contribution elements. For example, the scheme may have a criterion (eg 
age or position in the employer’s organisation) at which the employee may 
(or must) move from the defined contribution to the defined benefit basis, 
or the scheme may provide that the employee will receive a pension on the 
basis of whichever is the higher. 

Factors relevant to choice of scheme 

8.6 The essential difference between defined benefit schemes and defined 
contribution schemes is that in the former the benefit is known but not the 
cost, while in the latter the cost is known but not the benefit. From the 
viewpoint of the employee, a defined benefit scheme has the advantage of 
some degree of assurance (though not a full guarantee) of the employee’s 
pension entitlement. In contrast, under a defined contribution scheme, the 
amount payable will depend on the value of the sum accrued at the time 
when payment becomes due and on the annuity rates applicable at that 
time. The investment is earmarked for the employee, who can keep track 
of the value of the account. 

The pension trust 

8.7 Most occupational pension schemes are set up as irrevocable trusts. Under 
trust law, the assets of the scheme are held by trustees who have a fiduciary 
duty to use the assets for the benefit of the beneficiaries as laid down in the 
trust deed and rules, and in particular, to pay the pension entitlements of 
members as and when these fall due. The trust funds are entirely separate 
from the funds of the employer in relation to whom it is set up, so that if 
the employer becomes insolvent or goes into liquidation, the pension funds 
are not available to the company’s creditors. 

The trust and the contract of employment 

8.8 Where a trust is established, the contract of employment may or may not set 
out the employee’s pension entitlements. Typically the contract contains no 
formal commitment of any kind by the employer, and merely states that 
every employee who fulfils the conditions of eligibility prescribed by the 
scheme rules is free to join the scheme. The trust deed may also give the 
employer various powers and discretions which give the impression of being 
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unlimited. In several cases, however, the courts have held that the rights of 
scheme members are derived from the contract of employment as well as 
from the trust instrument. This may impose on the employer certain duties 
in the exercise of powers and discretion. In particular employers have a 
duty to act in good faith, to have proper regard to the interests of 
beneficiaries and not to exercise a right or power in a manner calculated to 
destroy or seriously damage the relationship of confidence and trust between 
employer and employee.^ 

9. Rights in the Trust Fund 

9.1 The question of who owns a pension fund is a subject of considerable 
controversy and one on which the House of Commons Social Security 
Committee, under the chairmanship of Mr Frank Field, focused particular 
attention in its report. The Operation of Pension Funds? The debate has 
been intensified as the result of the calamitous loss of a substantial part of 
the pension funds of companies controlled by the late Robert Maxwell, 
though this is relevant to the regulation of pension fund investment rather 
than to beneficial ownership as such. 

9.2 In the case of a continuing pension fund, as opposed to one being wound 
up, it is not particularly meaningful to speak of ownership rights. Legally, 
the fund belongs to the trustees, since it is they who have the right to 
acquire, control and dispose of scheme assets. But the trustees do not as 
such have any right to benefit from the fund; their duty is to hold it for the 
persons entitled under the trust deed and rules: the active members (current 
employees), the deferred members (early leavers), the current pensioners, 
those categories of dependant for which the scheme makes provision, and 
the employer. While the fund is continuing the assets are held to satisfy 
existing and prospective entitlements of classes of beneficiary whose 
membership is continuously fluctuating. 

9.3 In law, the interests of beneficiaries are neither immediate (except in the 

case of pensions in payment) nor directly measured by the value of the fund. 
Employees acquire rights to payment from the fund only when reaching 
normal pension age or in other circumstances (such as retirement through 
ill-health) provided for by the scheme rules. Their pension entitlement is 
determined by those rules, and, in the case of a final salary scheme, is 
typically fixed as a given fraction of final salary for each year of pensionable 
service. The trust fulfils three functions: it is the primary source of 

payment of pension entitlements; it is a security for payment; and it 
provides a vehicle for the collective protection and enforcement of the rights 



^ See, for example, Mettoy Pension Trustees Ltd. v. Evans [1991j 2 All ER 513 and Imperial 
Group Pension Trust Ltd. v. Imperial Tobacco Ltd. [1991] 2 All ER 597. 

^ Social Security Committee, The Operation of Pension Funds (HC 61-11 1991-92) 
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of individual scheme members. Only when the scheme is being wound up 
or merged, or a bulk transfer is taking place, can the question of entitlement 
to a share of the fund assets arise. Similarly, except as provided in the trust 
deed (see para 9.8), the employer has no immediate interest in a trust fund, 
even where it is in surplus. In principle, and subject to the provisions of the 
trust deed and of legislation, the fund must be held intact by the trustees to 
meet existing and future entitlements of scheme beneficiaries. 

9.4 Four further factors are relevant to the question of interests in pension 
funds. First, the trust deed may empower the trustees to release surpluses 
to the employer, or the employer and the trustees may negotiate an 
amendment of the scheme (if the scheme allows for amendment) to allow 
the payment of at least part of a surplus to the employer, often on the basis 
that a further part will be used to improve benefits for members. Secondly, 
on the winding-up of a scheme the employer has a statutory liability to make 
good any deficiency. Thirdly, it is a condition of full tax exemption that 
surpluses in excess of 105% of scheme assets, calculated by a prescribed 
method, must be ehminated over a specified period, and one method of 
doing this is to give a taxable cash refund to the employer, subject to the 
requirement of the Social Security Act 1990 to make adequate provision for 
indexation of pensions. Fourthly, the existence of a surplus may generate 
a reasonable expectation of increased benefits which, if granted, would also 
be secured by the fund; and where the trust deed gives a power to increase 
benefits such an expectation is a factor to which the trustees and the 
employer may legally be obliged to have regard in deciding whether and how 
to exercise that power. 

Surpluses and Deficits 

9.5 In a defined benefit scheme, the object is to ensure that there are sufficient 
assets to match the scheme’s liabilities as they arise. If this matching of 
assets and liabilities could be done with perfect foresight, all the assets of 
the fund would always be required to meet the liabilities (which are 
individuals’ actual or prospective entitlement to pension benefits), there 
would be no surpluses and deficits, and the question of ownership would, to 
that extent, be less problematic. 

9.6 In practice, however, it is impossible to assess the level of contributions to 
a pension fund with sufficient precision to ensure that assets and liabihties 
always match, simply because there is no practical possibility of predicting 
economic performance and the individual behaviour of scheme members 
with the accuracy which would be required. Because of the uncertainties 
inherent in forecasting the value of future assets and liabilities, and because 
of the tendency of deficits and surpluses to appear and disappear within 
relatively short periods of time, it is normal for assumptions to be made 
which are deliberately conservative. Rather than aiming at a perfect 
balance, and an equal probabihty that the fund will turn out to be in deficit 
as in surplus, it is usual to aim for a situation where the probability of a 
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scheme’s being in surplus is greater than its being in deficit. In recent years, 
large pension surpluses have arisen, largely because of dramatic and 
unexpected increases in the actuarially assessed value of equities in which 
pension funds are invested, but also because of lower than expected 
preserved pension costs resulting from the contraction of industrial 
employment. But since these trends may be reversed, one year’s surplus 
may easily become the following year’s deficit. 

9.7 The existence of surpluses and deficits also depends heavily on the 
methodology used by the scheme actuary and on the assumptions which 
underpin the assessed value of the scheme’s assets. The difference between 
a fund’s assets and its habilities (the surplus or deficit) tends to be small 
relative to the size of the assets and liabilities themselves. This means that 
small variations in the assumptions underpinning the actuarial assessment of 
the value of assets and liabilities can result in disproportionately large 
changes in the surplus or deficit, or in the conversion of one into the other. 
Because there is no single method for assessing the state of a fund, it is 
possible for a scheme to be in deficit on one approach while simultaneously 
in surplus on another. 

9.8 Trustees cannot approve the return of a surplus to the employer unless they 
are given the power to do so in the trust deed. Where this power does not 
exist, it may be introduced either through the scheme’s own powers of 
amendment or by a modification order authorised by the OPB. So long as 
the scheme is active, the trust fund must be kept intact to meet present and 
future habilities. On the other hand, there is usually nothing to prevent the 
employer from taking a contribution holiday, for this does not involve the 
removal of trust assets, it merely defers their augmentation. 

9.9 For all these reasons the question of whether a continuing fund is in surplus 
or in deficit cannot be answered with any precision, (though it is no less 
important for that), and the concept of ownership of a surplus is even more 
uncertain than that of ownership of the fund as a whole. Nevertheless, 
trustees and actuaries are required to take a view on the existence of 
surpluses and deficits during the lifetime of the scheme, if only because tax 
legislation requires surpluses arising under an approved scheme to be 
eradicated over a given period. The position is further compMcated by the 
fact that surplus in a continuing scheme may mean one thing for Inland 
Revenue purposes, another for Department of Social Security and OPB 
purposes and a third from the viewpoint of the actuary. 

9.10 Where the scheme rules provide, employers may be required to make good 
deficits. The scheme rules may also empower the trustees, with or without 
the consent of the employer, to utilise surpluses to improve benefits. There 
are provisions in social security legislation which will require limited 
indexation of pensions in payment and accrued pension rights to be the first 
charge on any surplus. These provisions have not yet been brought into 
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effect, except that schemes may not pay any part of a surplus to the 
employer unless limited price indexation has been introduced. 

10. Trustees and their Duties 

10.1 The number of trustees, who may be individuals or a corporate body, and 
the rules for their appointment are specified in the trust deed. The 
employer will normally appoint and remove trustees. The majority of 
trustees are usually drawn from the senior management of the company. 
There may also be trustees chosen from the workforce and occasionally a 
trustee from the scheme’s pensioners. There may also be a trustee who has 
no connection with either employer or employees. In the case of SSASs 
there is a statutory requirement to appoint a pensioneer trustee (see para 
7.12). If the employer goes into liquidation, the hquidator will usually have 
a statutory duty to ensure that there is an independent trustee for a defined 
benefit scheme. 

10.2 The basic obligation of the trustees is to act fairly and exercise a reasonable 
standard of care on behalf of the beneficiaries. Trustees are not 
representatives of the group or interest from which they are drawn. They 
have a duty to serve all the different classes of beneficiary impartially. Their 
obligations may be summed up as being: 

o to act in accordance with the trust deed and rules of the scheme, 
within the framework of the law; 

o to act prudently, conscientiously, honestly and with the utmost good 
faith; 

o to act in the best interests of the beneficiaries and strike a fair 
balance between the different classes of beneficiary; 

o to take advice on technical matters; and 

o to invest funds in accordance with the first four principles.^ 

10.3 If trustees need guidance on the meaning and effect of the terms of the 
trust, they may seek directions from the court. The costs of such 
applications are normally ordered to be met from the trust fund. 

10.4 If a trustee carries out some act in relation to the trust which is not 
authorised by the terms of the trust or the law, or fails to do something 
which should have been done under the same provisions, this is a breach of 
trust. If a breach of trust causes loss to the fund, the trustee is personally 
liable for that loss. Most pension schemes contain provisions exempting 



^ Adapted from Occupational Pensions Board, Pension Trust Principles (1992) para 7. 
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trustees from their personal liability and entitling the trustees to an 
indemnity from any liabilities or costs resulting from an exercise of their 
powers if the error was unintentional, or even negligent, as long as there is 
no suggestion of dishonesty. The court also has the power to relieve a 
trustee from personal liability for a breach of trust if the trustee has acted 
honestly and reasonably and ought fairly to be excused. 

11. Funding and Investment 

Funding the scheme 

11.1 The only specific funding requirements for occupational pension schemes 
concern the minimum level required for contracted-out benefits and the 
maximum level permitted for Inland Revenue approval. The rules of the 
scheme will specify who is to pay a contribution to the fund. In a non- 
contributory scheme only the employer contributes, in a contributory scheme 
both the employee and employer make payments. 

11.2 In both defined benefit and defined contribution schemes, any contribution 
paid by the employee will usually be a specified percentage of pensionable 
earnings or a fixed amount. In a defined contribution scheme the employer 
will also pay an amount related to the employee’s earnings into the fund. 
In most defined benefit schemes the employer will operate on a ‘balance of 
costs basis. This means that the employer will pay whatever sum in excess 
of employee contributions (if any) the scheme actuary deems necessary to 
ensure that the scheme has sufficient assets to meet its liabilities. Where 
there is a deficit, it is usually expected that the employer’s contributions will 
be raised. Where there is a surplus, the employer (and occasionally the 
employees) may have a reduction in contribution rate, or take a limited 
contribution holiday, where payments are suspended altogether. In a few 
schemes the rules specify a specific ratio between employer and employee 
contributions. 

11.3 Where the pension scheme does not seek to qualify for contracting-out 
approval there is no obligation to fund in advance. The pension payments 
may be met directly by the employer as and when they fall due. Usually this 
type of arrangement is purely contractual, and it does not have the same tax 
advantages as a funded pension scheme. It therefore tends to be used 
where tax exemption is not an issue, particularly for top-up schemes for 
higher paid employees whose salaries exceed limits set by the Inland 
Revenue. 

Investments 

11.4 The trust deed of the scheme will set out the investment powers of the 
trustees. There are two basic ways investment is undertaken. In a self- 
administered scheme the trustees operate their own pension fund (usually 
using the services of a professional investment manager). In an insured 
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scheme, the trustees enter into a contract with an insurance company to pay 
a premium for which the insurance company will provide the benefits 
promised by the contract. 

11.5 Where the scheme is self-administered, the trustees lay down guidelines on 
the proportion of the assets to be invested in different categories of 
investment. 

11.6 The Trustee Act 1925, as amended by the Trustee Investment Act 1961, sets 
down limits on the types of investment which are permissible for trust funds. 
These statutory provisions may be, and almost invariably are, either varied 
or excluded by the provisions of the trust deed. Almost all trust deeds give 
pension scheme trustees wide discretion on the means by which they may 
invest the scheme assets, though they are bound by the general requirement 
to act prudently. Defined contribution schemes which are contracted-out 
are in addition subject to limits on the range and level of investments which 
they are permitted to hold, and the OPB may direct limits on investment for 
contracted-out defined benefits. It is common for trustees to set limits on 
the freedom of their investment managers to invest scheme assets (see para 
12.4). Legislation has recently come into effect which limits the extent to 
which schemes may invest in the business of the sponsoring employer, but 
other forms of investment, including novel and sophisticated areas such as 
stock lending and futures, remain within the discretion of the trustees. 

11.7 To comply with section 191 of the Financial Services Act 1986, the trustees 
must be authorised under the Act if they are responsible for all decisions or 
aU day-to-day decisions on the investments made from the assets of the fund. 
Alternatively, such decisions must be taken by fund managers authorised 
under the Act (including an insurance company authorised under the Act 
with whom the tmstees enter into a contract), or by an exempt person under 
the Act. 

12. Scheme Administration 

12.1 The day-to-day administration of the pension fund is frequently performed 
by the scheme’s sponsoring employer. More specialised advice and services 
are provided by various professional and expert groups. For insured 
schemes, the insurer frequently provides the required administration and 
services. 

Actuaries 

12.2 The scheme actuary plays a central role in the establishment and operation 
of pension schemes. It is the actuary’s responsibihty, where appropriate and 
within the framework set down in professional guidance, to calculate, by 
reference to actuarially determined demographic and economic assumptions, 
the level of contributions required to fund the scheme, the value of assets 
and liabilities and the amount of any surplus or deficiency, the value of the 
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transfer amount upon a takeover or merger and the value of accrued 
pension rights for early leavers entitled to a preserved pension or transfer. 
The actuary also has a number of statutory duties to perform. One of the 
actuary’s prime responsibilities is to certify whether the fund in a defined 
benefit scheme is sufficient to meet the GMP for which a contracted-out 
scheme must provide and that the fund continues to be solvent. The actuary 
is required to furnish a certificate of solvency to the OPB at least once every 
three and a half years (in practice, valuations are prepared every three 
years). An actuarial report is also required to be submitted to the Inland 
Revenue for the purpose of showing that the scheme is not over-funded. 

12.3 The actuary can be engaged and paid either by the trustees or by the 
employer. Whoever makes the appointment, the actuary also owes a duty 
of care to those who can reasonably be expected to rely on his or her 
advice. 

Investment managers 

12.4 Trustees of self-administered schemes usually delegate the management of 
scheme assets to authorised professional investment managers, though they 
retain ultimate responsibility for the fund and deterrnine investment strategy. 
In most cases this delegation is effectively required by the Financial Services 
Act (see para 11.7). 

12.5 In general, investment managers are required to conform to the detailed 
financial regulations and relevant core rules laid down by SIB. There are 
special rules for members of IMRO whose business is confined to 
investment management for occupational pensions and is not undertaken 
with a view to profit. These rules are less elaborate than those for normal 
IMRO members. Their scope is currently under review by IMRO. 

12.6 Some large self-administered schemes employ investment managers directly, 
but most employ the services of a specialist investment management firm. 
Investment managers, in addition to their duties under the financial services 
regime, have obligations and duties of care to their clients, the pension fund 
trustees. 

Auditors 

12.7 Trustees are required to obtain audited accounts every year and make them 
available on request to scheme members and former members still having 
a benefit entitlement. There is no legal restriction which would prevent the 
auditor of the employer also actmg as auditors to the pension scheme, and 
this is a common practice. It can, however, raise questions as to the 
capacity in which the auditors are acting, and thus the clients for whom they 
are acting, when giving advice. 
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12.8 Auditors owe a duty of care to their client and may also owe a duty of care 
to others whom they can reasonably expect to rely on their actions. 

13. Settling of Disputes 

13.1 In the case of schemes funded under trust (which represent the great 
majority of occupational pension schemes) the rights of scheme members 
are in principle asserted either through the trustees or against them. Where, 
for example, the obligations of the employer under the trust deed are not 
being fulfilled, it is for the trustees, rather than individual scheme members, 
to take the necessary steps to secure the employer’s compliance. Similarly 
it is the responsibility of the trustees to take whatever measures are 
appropriate to safeguard the pension funds and generally to protect the 
interests of scheme members. Where the trustees commit a breach of duty 
(which could include failing to take proper steps to secure the performance 
of the employer’s duties under the trust deed) scheme members have the 
right to institute proceedings against them. 

13.2 Court action against trustees for breach of trust can be an expensive and 
lengthy process. For this reason, individual complaints against trustees may 
now be taken to the Pensions Ombudsman. The Ombudsman can deal with 
complaints about injustice as a result of maladministration or disputes of fact 
or law. The Ombudsman’s decision may include a direction to the trustees 
to take specified steps and is binding on all the parties to the complaint, 
subject to appeal to the court on points of law. He can also recommend the 
payment of compensation. 

13.3 There are some categories of complaint which the Pensions Ombudsman is 
unable to deal with. These include complaints more than three years old, 
cases which can be dealt with by SIB and other regulatory bodies recognised 
under the Financial Services Act, disputes of fact or law about public service 
schemes and complaints by members of HM Forces. The Ombudsman has 
also stated that he will not concern himself with trustee’s exercise of their 
discretion, or with the calculation of transfer values. 

13.4 Industrial Tribunals usually take account of employees’ rights in pension 
schemes in deciding awards of compensation in cases brought before them. 
The method and computation of the award will depend on the pension 
scheme, but in general the Tribunal takes into account both acquired and 
future pension rights. 
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Part in: Consultation Issues 






14. Introduction 

This part of this paper sets out issues on which the Committee is seeking evidence. 
Each section consists of a brief introduction to some of the issues followed by 
specific questions. The questions and the introductions to them are intended to 
stimulate and inform responses, rather than to constrain them, and certainly do not 
indicate that the Committee has taken a view on the merits of any particular 
solution. 

For each of the issues discussed below, responses may vary according to whether 
defined benefit or defined contribution schemes are being considered, and 
according to whether schemes are self-administered or insured. They will also vary 
according to the size of the scheme itself. It would be helpful if respondents could 
make clear how far these differences affect their responses. 

15. Pension Rights 

15.1 Rights and expectations 

The provisions of a pension scheme may give rise to expectations among members 
which, though not legal entitlements, come to be seen as such, so that members 
may have a sense of grievance if those expectations are not met. For example, a 
member who has given long and loyal service to the employer might feel unjustly 
treated if, exercising powers given by the trust deed, the employer were to wind up 
the scheme or amend it so as to alter previously accrued rights, or if the trustees 
were to forfeit rights or make them available only on a discretionary basis. Again, 
where a substantial surplus has built up which appears to be permanent, members 
may expect that some of this will be used to improve benefits. 

Employers and scheme members may have different perceptions of the purpose 
and effect of powers of the kind described above. The employer may have 
provided the powers not merely to avoid an open-ended commitment but in order 
to protect members’ pensions from liability to taxation or to the claims of creditors. 
From the employer’s viewpoint the exercise of these powers does not deprive a 
member of any entitlement: the pension rights are simply what the scheme rules in 
their totality provide, so that from the very start they are never more than qualified 
or conditional rights. But the employee may see the existence and exercise of the 
employer’s or trustees’ powers as adverse to his or her interests, and as removing 
or reducing an accrued pension entitlement earned by service. 

The law already protects pensions to a limited degree. In several cases the courts 
have held that the duty of the employer to preserve the relationship of confidence 
and trust created by the employment contract, and to have regard to the interests 
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of scheme members, may to some extent control the exercise by the employer of 
what appears from the trust deed to be an unqualified power or discretion. 

In some cases, misconceptions on the part of employees may arise because 
information about scheme rules relating to powers and discretions is not adequately 
presented, so that the problem could largely be overcome by suitable disclosure 
requirements (see para 16.6). There may be other types of power or discretion 
which are capable of operating so harshly or unreasonably that they ought either 
to be made void or to be enforceable only with the prior approval of the court or 
a regulatory body. 

Employers too have interests to be protected. In particular, they need to be able 
to plan ahead and to know and control their commitments, and may be reluctant 
to be exposed to uncertainty as to their obligations or the limits of their powers. 

It is therefore necessary to consider first whether there are reasonable expectations 
which should receive some form of legal protection. Secondly, it is necessary to 
consider whether there are scheme rules or powers which should be controlled 
because they may operate unfairly. 

Question 1: What kinds of expectations (if any), falling short of current legal 
entitlement, should the law seek to protect? How should any such expectations 
be protected, and within what limits? 

Question 2: Are there scheme rules, powers or discretions (including powers to 
amend or wind up a scheme) which the law should in some way control? 

Question 3: If the answer to question 2 is yes, please indicate in relation to 
each such scheme rule, power or discretion whether the law should control it: 

(1) by requiring it to be brought specifically to the notice of scheme 
members so as to ensure that they are aware of it; 

(2) by requiring it to receive the prior approval of a court or a regulatory 
body; 

(3) by depriving it of legal effect altogether; or 

(4) in some other way (please specify). 

15.2 Pension rights and employment law 

The law no longer permits an employer to require employees to join the employer’s 
occupational pension scheme. This does not, of course, preclude the employer 
from undertaking to provide pensions in accordance with the scheme rules, but 
many contracts of employment do not even contain an undertaking of this kind; 
they merely give particulars of the pension scheme and the conditions of eligibility 
for membership. However, as stated above, pension rights are now widely seen as 
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part of an overall remuneration package agreed with the employer and earned by 
service and (in the case of a contributory scheme) by the employee’s contributions. 

There have been suggestions that pension rights should be expressly recognised as 
contractual in nature and either should be superimposed on the trust or should 
replace it altogether. But it is necessary to identify more precisely what the 
adoption of either of these suggestions would mean in practical terms, and what 
benefits this would confer on employees which are either not currently given 
through the trust deed and rules or could not be so given by any changes of law 
considered necessary for the protection of scheme members. 

We consider first the suggestion that the rights of scheme members should no 
longer depend so exclusively on the trust deed but should be reinforced by rights 
under the contract of employment, and, secondly, the alternative suggestion that the 
trust should be discarded altogether as a pension vehicle and should be replaced 
by rights given directly to employees under their contracts of employment. 

Trust rights reinforced by contract rights If the trust mechanism were to continue in 
being as at present but pension rights were to be treated as also forming terms of 
the contract of employment, it would seem necessary to ensure that provisions of 
the contract of employment governing the administration of the pension scheme did 
not clash with the provisions of the trust deed. Serious difficulties might arise if, 
for example, the employer sought in the contract of employment to retain powers 
which were conferred not on the employer but on the trustees. There would be 
similar difficulties if the employer undertook commitments in the contract of 
employment which by the terms of the trust deed could not be implemented 
without the consent of the trustees. The employer could, of course, undertake not 
to exercise any powers conferred on the employer by the trust deed in a manner 
inconsistent with his or her obligations under the employment contract, but it is not 
clear that this would achieve very much. 

The question therefore arises whether making pension rights terms of the contract 
of employment, and not merely rights under the trust deed would add anything to 
the protection that is either given to employees under the trust deed as the law now 
stands or that could be given by adopting suggestions made in affirmative answers 
to Question 2. 

Question 4: Is there a case for incorporating pension rights into the contract 
of employment? If so, what additional protection would this confer on scheme 
members? 

Replacement of trust by contract The use of a trust fulfils two distinct objectives. 
First, it involves segregation of the pension fund assets from those of the employer, 
so that these are protected from the employer’s creditors. Secondly, it provides a 
mechanism for the protection of the rights of each class of scheme member. In 
principle, claims against the employer or some other third party are asserted 
through the trustees, and it is they who have the responsibility for balancing the 
competing interests in a fair and equitable manner. 
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Such a mechanism may be unnecessary where there is a small number of 
employees, as in the case of unfunded schemes for employees whose pensionable 
earnings are above the Inland Revenue maximum, but might be of greater practical 
importance in the case of a major employer. If each employee were left to pursue 
individually the rights given under each separate contract of employment with no 
mechanism for decision taking on behalf of all employees, there would be no 
pension scheme at all and employees would be in much the same position in 
relation to their pensions as they would be in relation to wages and salaries where 
there was no trade union or other collective machinery to represent their interests. 
Moreover, although employees would acquire the benefits of direct rights of action 
against the employer to enforce their contractual pension rights, they would lose the 
protection which funding and the segregation of assets in a trust provide against 
creditors’ claims upon the employer’s insolvency. Further, a trust continues in being 
after the bankruptcy or liquidation of the employer. It is unclear what would 
happen in these circumstances if there were no trust. 

No doubt it would be possible to establish a collective scheme within the framework 
of employment law, to provide for a separate fund that would be beyond the reach 
of creditors of the employer and of scheme members, and to lay down rules for the 
administration of the scheme and the investment and application of the fund. Such 
a scheme would have to ensure that the interests of all classes of member, not just 
current employees, were properly considered when decisions were taken. But when 
all this has been done, it is not easy to see how it would differ in substance from 
the existing form of pension scheme and trust and what additional protection and 
control it would give scheme members. 

Question 5: Should the use of trusts be abandoned? If so, what collective 
mechanism (if any) should be put in its place, and how would this improve the 
protection of scheme members? 

15.3 Ownership of the trust fund 

We earlier drew attention to the nebulous nature of the concept of ownership in 
relation to a continuing trust fund (see paras 9.1 to 9.4), and suggested that the 
issue was normally canvassed in the context of entitlement to pension surplus, a 
matter raised as a separate issue below. 

Question 6: In relation to a continuing trust fund, does the concept of 

ownership have any utility or relevance in relation to the rights of scheme 
members apart from questions as to the distribution of surplus? If so, please 
indicate in what respects. 

15.4 Surpluses 

Before one can consider the question of rights to a surplus in a continuing fund, it 
is first necessary to establish with reasonable certainty that a surplus exists and that 
it is likely to continue for the foreseeable future. 
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Question 7: Is it desirable that for the purposes of general law as well as tax 
law the actuarial methods used to determine the existence of surpluses and 
deficits should be standardised? If so, should different standards be used to 
calculate surpluses and deficits for different purposes? 

Question 8: Are actuarial methods of assessment sufficiently robust to ensure 
that the committing of apparent surpluses to particular uses does not endanger 
the solvency of the fund? 

Employers have tended to take a fairly relaxed view about surpluses on the 
assumption that any application of surplus will normally require their consent. If 
that assumption were to prove unfounded, or to be changed by an alteration in the 
law, employers might feel constrained to modify funding levels so as to ensure as 
far as possible that no surplus came into being. 

Apart from the notional character of any surplus in a continuing fund, employers 
advance three arguments for their right to determine the use of a surplus. The first 
is that since most defined benefit schemes are balance of cost schemes, the surplus 
can only arise because subsequent events have shown that there had been over- 
funding by the employer. The second is that there is no correlation between the 
value of the fund or the existence of a surplus and a member’s pension entitlement, 
which is predetermined by the scheme rules. The third is that since the employer 
is solely responsible for any deficit, it should be the employer who is solely entitled 
to direct the use of any surplus. 

On behalf of employees it is argued first that pension rights are not gratuities but 
part of a remuneration package earned by service (and, in the case of a 
contributory scheme, by employees’ contributions). This is a point of view which 
appears to have acquired greater weight from rulings by the European Court of 
Justice that, for the purposes of equal treatment, pensions are to be considered as 
deferred pay. The second argument is that pre-knowledge of the events generating 
a surplus would not necessarily have resulted in reduced funding by the employer, 
since both parties armed with that knowledge might have negotiated improved 
pension rights from the outset; and the third is that the existence of surpluses leads 
to reasonable expectations on the part of employees which it is the duty of the 
trustees and the employer to take into account. 

It may also be argued that whether or not scheme members have an interest in the 
surplus itself, they do have an interest in the fund remaining in surplus because 
benefits are at risk if the scheme is wound up in deficit and the employer is unable 
to make the deficit good. 

Question 9: What factors and whose interests should be taken into account in 
considering what use should be made of a surplus, and how should those 
interests be balanced? [It would be helpful if your answer dealt with the 
opposing arguments set out above] 
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Question 10: If surpluses were always to be usedy wholly or in part, for the 
benefit of scheme members, what is the risk that employers would take steps to 
avoid a surplus arising by reducing the level of funding, with the concomitant 
risk that funds would increasingly go into deficit? 

Question 11: To what extent should the liability to make good a deficit be 
linked to the right to direct the use of a surplus? 

When a fund is wound up, the assets and liabilities crystallise, so that the problem 
of future funding requirements does not arise. Winding up may occur in one of a 
number of circumstances. The employer may continue in business having wound 
up the pension scheme (and perhaps replaced it with a new one), the employer 
may be taken over by new owners who wish to make pension provision for 
employees through their existing scheme, or the employer may simply go out of 
business. The question arises of whether this or any fact should make the criteria 
for entitlement to the surplus different from those to be apphed in relation to an 
established surplus in a continuing fund. 

Question 12: Should the treatment of a surplus differ according to whether the 
scheme is continuing or the circumstances in which it is being wound up? 

15.5 Structural changes to the scheme 

The employer providing a pension scheme may have the power under the trust 
deed to amend the scheme (usually subject to the trustees’ consent or to the 
condition that certain accrued rights are protected). The employer may also wind 
up the scheme, with or without transferring members to another scheme. 
Alternatively, the scheme can be closed for the accrual of new benefits, but remain 
in existence to meet members’ rights which had already accrued at the time of 
closure. Scheme rules set out the provisions to be followed if a scheme is to be 
wound up, and will set out the relative priority of the benefit rights accrued at the 
time of wind up. 

The effect of winding up a scheme is to convert an active member into a deferred 
member. If the member elects to keep his or her accrued rights in the scheme, 
these will crystallise by reference to his or her pensionable salary at the time of the 
winding up (see para 7.5). If the member elects to transfer into a new scheme, 
issues may arise as to the proper computation of the transfer value (see question 
14), the member’s prospects of augmentation of benefits under the previous 
employer’s scheme may be defeated, and the benefits under the new scheme may 
be at a lower level. 

Question 13: How should the rights and interests of existing members of a 
scheme and the sponsoring employer be safeguarded when the scheme is 
amended or wound up, or where there is a bulk transfer of members into or out 
of it? 
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15.6 Termination of service 



Scheme members’ rights on termination of service and on transfer between schemes 
are set out in paras 7.4 to 7.7. Although scheme members with over two years’ 
pensionable service have a right to receive a deferred pensions or to take a transfer 
value from the scheme, the techniques used to calculate these values are not always 
easily understood by scheme members, and there is no requirement for different 
schemes to use actuarial and other assumptions which are consistent with one 
another. There is a risk that this lack of clarity may result in real or apparent 
unfairness to either the departing or the remaining members of a scheme. 
Particular problems may arise where the transfer is between unlike schemes, for 
example from a defined contribution scheme to a defined benefit scheme. 

Question 14: Are the present arrangements for the preservation and transfer of 
individuals' pension rights satisfactory? If not, how might they be improved? 

Question 15: Do the present arrangements create conflicts of interest between 
the scheme paying a transfer value and the scheme receiving it? If so, would the 
introduction of generally applicable rules governing the actuarial and other 
assumptions on which transfer values are calculated improve the situation? 

Question 16: Are the criteria under which a scheme member may leave a 
scheme and take an early pension on the grounds of ill health sufficiently 
clearly defined? 

15.7 Forfeiture of rights 

Under certain circumstances, the right to a pension paid to a scheme member or 
to a surviving dependant may be forfeit. In many schemes, for example, the 
pension paid to a widow or widower ceases on re-marriage, A pension may also 
be forfeit if the scheme member is made bankrupt, although in such cases trustees 
may have power to make discretionary payments to the member’s dependants, or 
even to the member. It is a condition of Inland Revenue approval that members 
should not be allowed to assign their rights to third parties. 

The availability and exercise of a discretion to forfeit do not necessarily indicate an 
intention to act adversely to the interests of a scheme member; on the contrary, 
they may be designed to protect the member or the member’s estate. For example, 
a protective trust may be imposed in the event of bankruptcy to ensure that the 
pension rights do not accrue to the bankruptcy trustee; lump sums payable on 
death are made subject to a discretionary trust, with the deceased member’s estate 
being one of a number of discretionary beneficiaries, to avoid the risk of 
inheritance tax. Issues relating to such cases and to bankruptcy are raised in 
paragraph 15.9. 

Question 17: To what extent should the law restrict the right of trustees or the 
employer to provide for automatic cessation of pension rights, or to exercise a 
discretion to discontinue such rights, by reason of: 
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(1) assignment; 

(2) dismissal for misconduct; 

(3) cohabitation or remarriage by a widow or widower; 

(4) other events (please specify)? 

Question 18: Should scheme members be entitled to give binding instructions 
to trustees as to the payment of death benefits? 

Question 19: Should trustees, at least initially, be required to pay death benefits 
to those entitled under the rules of intestacy in cases where no instruction, or 
no recent instruction, had been given by the member? 

15.8 Rights on divorce 

The treatment of pension rights on divorce remains uncertain and imprecise, 
despite the significance of the value of pension rights to many couples. Many trust 
deeds contain provisions that would defeat any attempt by the courts to order 
pension rights to be split between the spouses, and the courts do not have the 
power to require either party to effect an annuity, pension or insurance policy in 
favour of the other. Thus although in principle the courts take account of pension 
rights in reaching a financial settlement between the parties, they cannot treat 
pension rights as an asset like any other. 

Question 20: Should pension rights be divisible on divorce, either by agreement 
of the parties or, failing agreement, by court order? 

15.9 Third party rights 

On one view, a member’s rights in a pension scheme are assets like any other, 
which should be able to be disposed of outright, mortgaged or charged by way of 
security, or taken in execution by a judgment creditor. On this approach, it is 
anomalous that in practice trust deeds are so drawn as to make member’s pension 
entitlements cease or become discretionary in such events, with the result that there 
is no longer an asset capable of being disposed of or subjected to legal process. 
The effect is that an individual’s salary may be attached by creditors, but the same 
individual’s pension may not, and this may be seen as unfair to the creditors. 

On another approach, however, the sole purpose of the accumulation of pension 
rights is to provide benefits in retirement. The pubhc interest in secure post- 
retirement incomes is recognised in the substantial tax relief available to approved 
pension schemes. That interest would be defeated, and the tax relief provided 
could be abused, if rights in pension schemes could be taken over by third parties. 
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Question 21: To what extent should the law restrict the right of trustees or the 
employer to provide for automatic or discretionary cessation of pension rights 
as a result of the bankruptcy of a member or the attachment or attempted 
attachment of those rights by the member’s creditors? 

16. Distribution of Powers and Responsibilities 

16.1 The parties involved 

The three main groups with interests and powers in a pension scheme are the 
scheme members, the employer and the trustees. Others are also involved in a 
professional capacity, which may or may not involve statutory responsibilities. They 
include scheme administrators, actuaries, auditors, lawyers, accountants and 
investment managers, but their roles are primarily those of organisers, advisers and 
certifiers, not as persons exercising determinative powers under the trust deed. 

16.2 The employer 

As pointed out in para 7.8, the employer’s powers are usually very wide and there 
are few legal limits on the powers the employer may retain under the trust deed. 

In considering whether any change in the balance of power is needed it is necessary 
to bear the following points in mind. First, that the primary responsibility of the 
employer is for the financial stability and development of the business, on which 
existing and future employees depend. Secondly, that if the existing distribution of 
powers is changed, employers may be induced to move from final salary schemes 
to money purchase schemes (which may or may not be in the long-term interests 
of scheme members) or even abandon the provision of occupational pension 
schemes altogether. 

16.3 The trustees 

The appointment of trustees is discussed in paras 10.1 and 17.4. The trustees 
should not act as representatives of particular interest groups; they are required 
to protect the beneficiaries as a whole and to maintain a fair balance of competing 
interests. 

There may, however, be certain inhibiting factors. Employee trustees, even if in 
principle prepared to take a position opposed to that of their employer, may feel 
there is a point beyond which it would be unwise for them to maintain their 
opposition. Trustees who are formally independent may owe their appointment to 
business connections with the employer or personal acquaintanceship with the 
employer’s senior executives and may be reluctant to press an independent line too 
vigorously for fear of being replaced. Where one of the trustees is the chairman 
or chief executive of the employer company and has a dominating personality, 
fellow trustees could be manipulated and, in effect, have their decisions made for 
them. The Maxwell affair provides a vivid illustration of the decision-making 
powers that can be exercised by a dominant chief executive. 
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16.4 The scheme members 



The interests of scheme members are protected primarily through the trustees. 
Scheme members as a class have little control over the administration of a pension 
scheme or of decisions taken by the trustees and the employer. The question arises 
whether they should be given a greater and protected role in the decision-making 
process. 

Question 22: What limits, if any, should be imposed on the powers the 

employer may reserve to control the operation of the scheme? [Please cross- 
refer to any earlier questions any part of your answer already covered by your 
answers to those questions]. 

Question 23: Are there any steps additional to those suggested in your answers 
to question 22 which should be taken to safeguard the independence of trustees 
in the exercise of their functions? 

Question 24: What changes, if any, should be made to the present balance of 
power between employers and scheme members and to the involvement of 
scheme members in the decision-making process? 

16.5 Other players 

We have referred to the various professional people who are typically involved in 
the operation of pension schemes, including actuaries and auditors. The question 
arises whether their role is sufficiently active in safeguarding the interests of scheme 
members and whether it is always clear who their client is and to whom they owe 
duties. 



Question 25: In relation to each of the following groups: 

(1) Administrators to whom management has been delegated by the 
trustees 

(2) Actuaries 

(3) Investment managers 

(4) Custodians of scheme assets 

(5) Auditors 

(6) Legal advisers 



(a) is their role clearly defined and understood, and in particular is it clear 
who are their principals and to whom their duties are owed; 
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(b) what responsibilities should they have to the trustees, to the sponsoring 
employer and to scheme members, and in particular should they play a 
more active role in safeguarding members' interests; 

(c) are appropriate mechanisms in place to ensure that these 
responsibilities are properly discharged? 

16.6 Information and accountability 

Schemes are required to supply some information to their members automatically, 
and to make other information available on request. The OPB is responsible for 
the legal requirements on the disclosure of information, but does not check the 
quality and accuracy of the information provided. Questions for consideration are 
the adequacy of the information supplied and its presentation, how well it is 
understood by scheme members and whether members and other beneficiaries are 
able readily to obtain information when they need it. 

The Financial Services Act and regulations made under it require persons carrying 
on the business of investment advice to be authorised. It has been said that this 
may inhibit employers minded to provide an advisory service for their employees. 

Question 26: Do the present disclosure requirements operate satisfactorily in 
practice? If not, what changes should be made? 

Question 27: Are there particular problems involved in ensuring that deferred 
pensioners are kept properly informed? If so, how should these be addressed? 

Question 28: How well placed are individual scheme members or prospective 
scheme members to make informed choices about joining or remaining in an 
occupational scheme and, for example, taking out a personal pension? 

Question 29: Does the Financial Services Act place unnecessary restrictions on 
the ability of employers to give advice to their employees about pension 
arrangements and the advantages and disadvantages of various forms of 
arrangement? 

16.7 Consultation and negotiation 

All trustees are required to take decisions in the interest of scheme members as a 
whole. Since in many circumstances not all groups of members will have the same 
interests, the trustees must assess and balance the position of each group 
separately. In many schemes, the trustees will work closely with the employer to 
reach decisions in the best interests of all the different groups concerned. 

Question 30: What duty should trustees and employers have to consult 

members who will be affected by the decisions they take? 
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16.8 Avoidance or management of conflicts of interest 

In almost every pension scheme, there are likely to be some persons with decision- 
making powers who occupy more than one capacity. For example, a person may 
at one and the same time be a trustee, a director of the employer and a scheme 
member; the auditor of the scheme may be the auditor of the company; a pension 
scheme adviser may also be a trustee. The holding of more than one capacity 
almost inevitably generates the prospect of a conflict of interest. So also does the 
fact that the employer has interests which must be considered, as well as the 
scheme member. This is a constant factor throughout the running of the scheme 
and one which also features when the employer’s business is sold and the scheme 
and pension fund transferred. 

It is not easy to see how this can be avoided, and the question is perhaps one of 
management, rather than avoidance, of conflict of interest. 

Question 31: How serious are conflict of interest problems, and what is the 
best way of managing conflicts of interest consistently with the smooth and 
efficient functioning of pension schemes? 

Question 32: What are the advantages and disadvantages of a pension scheme 
adviser also being a trustee? 

Question 33: What are the advantages and disadvantages of employers and 
their pension schemes sharing the same advisers? 

Question 34: Would it be desirable to require trustees to take advice separate 
from that provided to the sponsoring employer either in all cases, or in 
particular circumstances, such as perhaps mergers and bulk transfers? 

Question 35: Are there circumstances in which a minority group of trustees 
should be able to obtain separate professional advice paid for out of trust 
funds? 

Question 36: Are there adequate means to ensure that scheme members are 
protected against employers’ conflicts of interests when schemes are merged or 
bulk transfers undertaken? 

16.9 Powers of delegation 

In principle, trustees may not delegate their functions and responsibilities, though 
they may and should seek professional advice on those decisions where appropriate. 
This requirement developed when most trusts were small and trustees and 
beneficiaries generally knew each other. In practice, for pension schemes, which 
are large and necessarily more anonymous, trust deeds usually confer on the 
trustees power to delegate day-to-day management functions, though they retain 
overall responsibility. 
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The Financial Services Act prohibits unauthorised persons from being concerned with 
the day-to-day management of the assets of a pension scheme. It is most unusual for 
trustees to seek authorisation under the Act, and in practice day-to-day management is 
conducted by fund managers authorised for the purposes of the Act. 

Question 37: Do the limitations on trustees' formal ability to delegate 

adequately reflect the needs of modem pension trusts? 

Question 38: Is the general approach taken in the Financial Services Act an 
appropriate one for the regulation of pension funds? 

17. Securing Pension Rights 

The primary purpose of pension funds is to provide a secure retirement income for 
scheme members. It is therefore important that the legal framework within which 
they operate should minimise the risk of their failing to do so. 

17.1 Risks of reliance on employer 

The employer provides the interface between the scheme and its members. It 
collects contributions and forwards them to the scheme, and may also pay out 
pensions through its payroll system. Such contributions and payments out may be 
mixed with the employer’s own funds. Although most pension schemes have 
separate trust funds (a requirement for an approved scheme), there are some 
schemes, particularly where the tax advantages are not an issue, where the scheme 
member has merely a contractual right to payment by the employer at the time of 
entitlement, and the payment obligation is not supported by any fund. 

Where the employer becomes insolvent, unpaid contributions by the employer rank 
as preferential payments within defined limits, and there is similarly a limited scope 
for unpaid contributions to be met from the National Insurance Fund. Where, 
however, the fund is wound up in deficit upon the employer’s insolvency, although 
the scheme is a creditor of the employer for the amount of the deficit, this does not 
rank in priority to ordinary unsecured debts. 

Question 39: Are there adequate safeguards to ensure that contributions due 
to be paid over to a scheme, or pensions due to pensioners, are in fact paid 
promptly or, if not, are separately identifiable in the hands of the employer and 
recoverable from the employer? 

Question 40: Should payments due to pension funds be priority debts if an 
employer becomes insolvent, and if so, within what limits, if any? 

Question 41: Where there is no trust fund and the pension is due to be paid 
directly by the employer, are additional safeguards desirable for the employee? 
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Question 42: What special risks, if any, arise where the employer is an overseas 
company or a subsidiary of an overseas company? 

1 7,2 Risks of trust fund 

The trust fund provides the basis for the current and future payment of pensions. 
Any significant loss of value will impair the ability of the scheme fully to meet 
members’ entitlements, or may result in the employer having to pay additional 
contributions. To this extent investment policy is of particular importance to the 
employer. Trustees’ adherence to their obligations and the security of the fund are 
therefore of fundamental importance. 

Question 43: Do the priorities of the employer exert undesirable pressures on 
the investment policies of the scheme? 

Question 44: Is the present requirement for prudential investment sufficient? 

1 7.3 Risks of insured schemes 

For insured schemes, the delivery of the pensions promise depends on the activities 
of the insurance company managing the scheme, as well as on the trustees directly. 

Question 45: Do insured schemes have adequate protection against insolvency, 
mismanagement or fraud by the insurer? 

17.4 Rules governing the appointment of trustees 

It is clear from their central role in the management of the schemes for which they 
are responsible, that the competence and integrity of trustees is of paramount 
importance. In most schemes, the appointment of trustees is at present very much 
under the control of the sponsoring employer, and the procedures by which trustees 
operate are unregulated in important respects. AJthough some schemes have 
trustees chosen from the workforce, very few have trustees who are deferred 
members or pensioners, and even in these schemes the right to appoint all the 
trustees usually remains with the employer. An increasing number of schemes now 
have at least one trustee who has no connection with the employer or scheme 
members. 

Question 46: Should there be any legal mles about the overall composition of 
boards of trustees and as to the mode of selection of trustees? 

Question 47: Should trustees who are not professional trustees be required to 
undergo training in their duties and responsibilities? 

Question 48: Should trustees be individually authorised by a regulatory body? 

Question 49: Do the answers to the preceding questions differ according to the 
nature of the scheme? 
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1 7.5 Trustees* liability 



Under trust law, trustees are personally liable for any loss to the fund caused by 
their wrongful acts or omissions. Pension fund trustees are normally indemnified 
against any loss for which they would otherwise be liable which is caused by 
administrative error or negligence. They are not indemnified against losses due to 
fraud or dishonesty. 

At present there is little practical redress available to members against trustees who 
are negligent or incompetent. Even where the liability of the trustees to make good 
losses suffered by the fund has not been effectively excluded, the amounts involved 
are frequently so large that it is unlikely in many cases that such a liability could be 
discharged. It would in principle be possible to require either individual trustees 
or schemes to provide some form of insurance against losses of certain kinds. The 
sums involved, however, are potentially so great that adequate cover may not be 
available. 

Question 50: Would the introduction of a requirement for trustees to take out 
some form of liability insurance or bonding be a useful development? 

17.6 Compensation scheme and minimum funding 

There is at present no general system through which those who have lost out 
because of the inability of a pension fund to meet its obligations can be 
compensated for that loss. In extreme cases, a very high proportion of post- 
retirement income may be lost irretrievably. Most funds are deliberately managed 
on a conservative basis so that the risk of losses on investments will not generally 
put the ability of the scheme to meet its obligations at risk, but this kind of 
approach cannot provide protection against either a widespread and severe fall in 
the value of investments or against fraud or negligence. 

The introduction of a compensation scheme might bring with it the risk that some 
schemes would operate on a less prudent basis than before. In particular, it would 
be possible for an individual scheme to adopt a higher risk investment strategy, as 
success would result in improved benefits or reduced contributions, while failure 
would be compensated. It would be similarly possible for schemes to put aside 
assets at a rate which risked their proving to be inadequate to meet obligations. 
Such problems might to some extent be avoided if there were a minimum funding 
or minimum solvency standard to which all schemes were required to adhere, 
although it would be important to have a way of discouraging schemes from 
converging on the minimum. 

Question 51: Is there a need for a pension scheme compensation fund? If so, 
how should such a scheme be funded? 

Question 52: Should the coverage of such a scheme be restricted to fraud, or 
should it also include maladministration or underfunding? 
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Question 53: Who should benefit, at what stage, and within what limits? 

Question 54: Do models provided by compensation schemes in other countries 
or other industries provide a useful starting point for devising a compensation 
scheme for pensions in this country? 

Question 55: Is a minimum solvency requirement a necessary consequence of 
the introduction of a compensation scheme? 

Question 56: Is a minimum solvency requirement for pension funds desirable 
in its own right? 

Question 57: If a minimum solvency standard were to be introduced, how 
should it be set, and how frequently should schemes be assessed against it? 

17.7 Custodians 

A custodian is a person who holds the scheme’s assets and who will release them 
only against instructions complying with the mandate held from the trustees. A 
custodian need not be a trustee, but the Public Trustee Act 1906 provides that the 
functions of trusteeship may be divided between a custodian trustee who holds the 
trust assets and managing trustees who exercise the powers and discretions of the 
trust. 

Question 58: Does the use of a custodian provide schemes with additional 
security? If so, should all schemes be required to place their assets under the 
control of a custodian? 

Question 59: Is it necessary to separate custodian and fund manager? 
Question 60: What qualifications should be required of custodians? 

1 7.8 Recording of pension fund as owner on securities certificates and in books and 
records 

Fund managers invest pension fund assets on behalf of the trustees. Although the 
investments remain the property of the trust and are not mixed with the fund 
manager’s own assets, they are frequently not separately identified as belonging to 
an individual scheme. While it might be possible to require some types of 
investment to be held in the name of the fund, this would result in higher 
administrative and transaction costs. For some classes of investment, separate 
designation is not possible, as in the case of book-entry systems, such as Taurus will 
be, where investments can be held only in the name of system members. 

Question 61: Would the increased security provided by designation of 

investments as belonging to a particular fund justify the costs and administrative 
burdens? 
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Question 62: Could a similar level of security be achieved by other means, for 
example the audit of fund managers' operating systems and investment 
holdings? 

Question 63: What should be done for those classes of assets where separate 
designation is not possible? 

1 7.9 Restrictions on investment 

Most schemes have very wide powers of investment, though trustees are required 
to be prudent in the management of assets entrusted to them. Investment in the 
business of the sponsoring employer has recently been limited by legislation, but 
other forms of investment, including novel and sophisticated areas such as stock 
lending and futures, remain within the discretion of trustees. It appears likely that 
developments in European law will restrict the ability of national governments to 
limit schemes’ investments other than for prudential reasons. 

Question 64: Should there be any new limitation on forms of investment? 

Question 65: Do the present limits on self-investment provide adequate 

protection for scheme members? 

Question 66: Should there be restrictions on investments with which the 

trustees, the employer, and the scheme advisers have any connection? 

17.10 Other safeguards 

Question 67: Are there other additional safeguards which could be usefully 
imposed? 

18. The Legal and Regulatory Framework 

18.1 An Occupational Pension Schemes Act? 

The legal framework within which pension schemes operate is extremely 
complicated. Although the basic foundation is provided by trust law, the 
Department of Social Security and the Inland Revenue regulate aspects of pension 
provision through primary and secondary legislation. The management of pension 
fund investments is governed by the Financial Services Act. There is relatively little 
European Community law in this area, but it is a field where legislative proposals 
are coming forward. 

To the extent that trust law is already codified in statute, it is generally permissive 
rather than mandatory. Restrictions, for example on the range of permitted 
investments, which are set down in statute may be avoided by a statement in the 
trust deed giving the trustees wider powers. 



37 



Printed image digitised by the University of Southampton Library Digitisation Unit 



It has been suggested that there is a need for a new act to deal specifically with 
occupational pensions. Such an act could be used to set out a framework of rights 
and duties which would govern occupational pensions, some of which could be 
permissive, in the sense that they would apply only so far as the scheme did not 
explicitly override them, and some mandatory. 

Question 68: If such halation were to he considered desirable, what should 
be the basic principles underlying it? 

18.2 The structure of regulatory control 

Regulatory control over occupational pension schemes is also fragmented. The 
OPB ensures that schemes meet the contracting-out requirements, for which in 
practice it relies on certificates provided by scheme actuaries. The Inland 
Revenue’s Pension Schemes Office examines scheme documentation to ensure that 
schemes meet the requirements for tax exemption, and does a limited amount of 
checking of continuing schemes. Investment managers are regulated under the 
Financial Services Act by IMRO. Additional controls are provided by the 
involvement of auditors and actuaries who apply standards set by their respective 
professional bodies. 

There is no single body which is responsible for the full range of schemes’ non- 
investment activities, still less one which includes investment regulation as well. 
There is also no body empowered to initiate investigations into the conduct of the 
affairs of a fund by its trustees. If a new regulatory body were to be created which 
was responsible for all areas of scheme activities including investment, any potential 
areas of overlap with the existing regulatory structure would need to be clarified. 



Question 69: Should there be a regulatory body for pension schemes? If so, 
what form should it take? Should it be a new body or an existing body with 
expanded powers? If a new body, how should its junctions relate to existing 
bodies? If an existing body, which one? 

Question 70: Is there a particular need to strengthen the regulation of pension 
fund investment management? If so, should this be done by a regulatory body 
for pensions, or by IMRO under the Financial Services Act? 

Question 71: What should the role of the OPB be in any new regulatory 
system? 

Question 72: What should the balance be between self-regulation (in whatever 
form) and regulation by Government or public body? 

18.3 Dispute resolution 

Increasingly, individuals are using the Pensions Ombudsman to resolve disputes 
about their individual entitlements. The Ombudsman’s jurisdiction and powers are 
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limited, however (see para 13.2), and conflicts between members and trustees which 
fall outside his jurisdiction must be resolved through court proceedings, which can 
be expensive and lengthy. One question which arises is whether the jurisdiction and 
powers of the Pensions Ombudsman should be enlarged, and if so, in what way. 
Another is whether there is a case for a specialist pensions tribunal and if so, how 
this would relate to the functions of the Pensions Ombudsman. 

Question 73: What mechanisms should be employed to resolve disputes 

between: 

(1) an individual scheme member and the scheme about the member’s 
individual entitlement; 

(2) a class of members and the scheme and! or the employer; 

(3) the scheme and the employer? 

Question 74: Should the jurisdiction and powers of the Pensions Ombudsman 
be enlarged, and if so, in what way? 

Question 75: Would it be desirable to establish a specialist pensions tribunal? 
If so, what would be the relationship between the functions of the tribunal and 
those of the Pensions Ombudsman and between the tribunal and the courts? 

19. Accounting and Tax Implications 

19.1 The implications of accounting standards 

Any financial statements which give a ‘true and fair’ view must comply with relevant 
Statements of Standard Accounting Practice or justify their departure from them. 
In order to comply with the disclosure of information requirements, the accounts 
of occupational pension funds must comply with the requirements of Statement of 
Recommended Practice No 1 (SORP 1). The accounts must be made available to 
individual scheme members. 

Pension costs in company accounts must be calculated in accordance with the 
requirements of Statement of Standard Accounting Practice No 24 (SSAP 24). This 
requires a best estimate to be made of the actuarial liabilities of the pension fund, 
which is a different basis from that which may be adopted by the fund itself for 
pension liability valuation purposes. Many companies include pension fund 
contributions paid as pension cost in their accounts, on the basis that actual 
contributions and calculated pension costs are not materially different. 

Question 76: Do accounts complying with SORP 1 satisfy the information 
needs of scheme members? If not, should additional information be included 
in pension fund annual reports, or would abbreviated accounts in a standard 
format be more useful? 
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Question 77; What are the implications of SSAP 24 for the funding and 
investment policies of pension schemes? 

19.2 The implications of the tax regime 

The fundamental interest of the Inland Revenue is to ensure that pension funds 
satisfy the conditions under which tax privileges are granted so that those privileges 
are not abused. This is achieved by requiring schemes to provide benefits only on 
retirement or death (within certain limits), by severely limiting the possibility of 
gaining access to scheme funds before the individual reaches retirement, by limiting 
the benefits which schemes can pay free of tax and by taxing all pensions as if they 
were income. For similar reasons, the Revenue limits the size of a fund surplus 
which can retain tax privileges, in order to discourage employers from using 
deliberate overfunding as a means of tax-free accumulation, and imposes a tax 
charge when refunds are made from a scheme to an employer. 

The Committee is not concerned with fiscal policy and so the questions raised here 
explore the effect that Inland Revenue requirements have on the way schemes are 
structured, rather than the structure of the tax regime itself, and the level of reliefs 
within it. 

Question 78: Are the structure and operation of pension funds unduly affected 
by Inland Revenue requirements? 

Question 79: If it were possible to simplify the existing tax regimes applicable 
to pension schernes, would such a simplification be desirable if it had the effect 
of reducing flexibility in the provision of scheme benefits? 

20. Experience in Other Countries 

Question 80: Are there aspects of the operation and regulation of pension 
schemes in other countries which might usefully be considered in this review? 

21. Other Issues 

Question 81: Are there other issues, not included in this paper, which the 
Committee should have in mind when considering the overall framework, of law 
and regulation within which pension schemes operate? If so, please identify 
them, and indicate how they might be resolved. 
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Appendix 2: List of Abbreviations 






AVC Additional Voluntary Contributions 

GMP Guaranteed Minimum Pension 

IMRO Investment Management Regulatory Organisation 

OPB Occupational Pensions Board 

SERPS State Eamings-Related Pension Scheme 

SIB Securities and Investment Board 

SSAS Small Self-Administered Scheme 
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